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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 4635 
iVIRGINIA: 
In the Supreme Court of Appeals held at the Supreme Court 
of Appeals Building in the City of Richmond on Thursday 
the 14th day of June, 1956. 
PAT BOATRIGHT, 
against 
Plaintiff in Error, 
COMMONWEALTH OF VIRGINIA, Defendant in Error. 
From the Circuit Court of Wise County. 
Upon the petition of Pat Boaright a writ of error and 
supersedeas is awarded him to a judgment rendered by the 
Circuit Court of Wise County on the 24th day of January, 
1956, in a prosecution by the Commonwealth against the said 
Pat Boatright for a misdemeanor; but said supersedeas, how-
ever, is not to operate to discharge the petitioner from cus-
tody, if in custody, or to release his bond if out on bail. 
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SEA.ROH WARRANT. 
State of Virginia, 
County of Wise, to-wit: 
To the Sheriff or any Police Officer or Constable of said 
County: 
·whereas, H. L. Lane has this day made oath before me that 
he verily believes that a certain house located in Richmond 
District of said County at or near Big· Stone Gap, Va., Powell 
Ave. & Riner St. and described further as ................. . 
and occupied by or in possession of Pat Boatright unlawfully 
contains, contrary to law, illegally stored whiskey and that 
such information was received through a reliable person, or 
that he has reasonable cause for such belief. 
These are the ref ore, in the naine of the Commonwealth, to 
command you forthwith iµ the day or night to enter said prem-
ises above described and-'there diligently search for the said il-
legally stored whiskey and if the same, or any part thereof, 
be found upon such search to bring the same, and the person, 
or persons, in whose possession same are found, before the 
Trial Justice Court of said County to be disposed of or dealt 
with according to law. And this you shall in no wise omit. 
Given under my hand and seal this 24th day of Feb., 1955. 
I. N. STURGILL, 
Trial Justice, (Seal) 
(on back)_ 
• • • • • 
SEARCH WARRANT 
Pat Boatright . . . . . . . . . . . . . . . . District issued 2-24-1955. 
The within warrant executed in the County of Wise, Va., 
on the 24th day of Feb., 1955, by searching the within described 
premises and seizing the following: 
39 4/5 qts. wine, 23 pts. whiskey, 4 pts. gin, 1 part pt. gin 
and 1 part pt. whiskey and arresting Pat Boatright. , .. 
H. L. LANE, 
A. B. 0. Police. 
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page 2 } State of Virginia. 
County of Wise, to-wit: 
No . ......... . 
To any Sheriff or Police Officer : 
Whereas, H. L. Lane, A. B. C. Investigator, has this day 
made complaint and information on oath before me, I. N. 
Sturgill, a Justice of Peace of the said County, that Pat 
Boatright in the said County did on the 24th day of Feb-
ruary, 1955: Unlawfully sell one 4/5 quart of wine to Otis 
Barker for $1.25, not having a license to sell same, in viola-
tion of Sec. 4-58 of the 1950 Code of Virginia, he having a 
previous conviction, against the peace and dignity of the 
Commonwealth. 
These are, therefore, to command you, in the name of the 
Commonwealth, to apprehend and bring before the Trial 
Justice Court of the said County, the body (bodies) of the 
above accused, to answer the said complaint and to be further 
dealt with according to law. And you are also directed to 
summon 
Otis Barker color .......... Address B. S. G. [ ] 
Mrs. Otis Barker color .......... Address . . . . . . . . . . . . [ ] 
as witnesses. 
Given under my hand and seal, this 24th day of February, 
1955. 
I. N. STURGILL (Seal) 
(Title of Issuing Officer) 
(on back) 
State of Virginia, 
County of Wise, to-wit: 
I, I. N. Sturgill, a Justice of the Peace in and for the County 
aforesaid, State of Virginia, do certify that Pat Boatwright, 
and Pat Boatright as his surety, have this day each acknowl-
edged themselves indebted to the Commonwealth of Vir- · 
ginia in the sum of Two hundred Dollars ( $200.00), to 
be made and levied of their respective goods and chattels,. 
lands, and tenements to the use of the Commonwealth 
to be rendered, yet upon this condition: That the said 
Pat Boatwright, shall appear before the Trial Justice 
Court of Wise County, on the 7th day of March, 1955, 
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at 10 A. M., at Big Stone Gap, Virginia, and at any time or 
times to which the proceedings may be continued or further 
heard, and before any court thereafter having or holding any 
proceedings in connection with the charge in this warrant, to 
answer for the offense with which he is charged, and shall not 
depart thence without the leave of said court, the said obliga-
tion to remain in full force and effect until the charge is finally 
disposed of or until it is declared void by order of a compe-
tent court; and upon the further condition that the said Pat 
Boatwright shall keep the peace and be of good behavior for a 
period of 30 days from the date hereof. Nonappearance shall 
be deemed to constitute a waiver of trial by jury. 
Given under my hand, this 25th day of February, 1955. 
I. N. STURGILL, J.P. 
P. L. BOATRIGHT . 
• 
WARRANT OF ARREST 
Pat Boatright 
• 
Executed this, the 24th day of February, 1955. 
H. L. LANE, ABC Investigator. 
Upon the exam~ation of the within charge, I find the 
accused 
Cont'd to Mar. 21, 1955. G. L. T. 
Cont'd to Apr. 4, 1955. G. L. T. 
Cont'd to May 2, 1955. G. L. T. 
Cont'd to June 6, 1955. G. L. T. 
Cont'd to June 27, 1955. G. L. T. 
at Appalachia 
Cont'd to July 11, 1955. G. L. T. 
Cont'd to July 18, 1955 at Big Stone Gap, Va. 
Cont'd to S'ept. 5, 1955. G. L. T. 
Cont'd to 10/2/55. (not legible) . 
Issue attachment for Witness Barker on Sept. 1, 1955 . 
. Appealed. 
• • • • • 
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under penalty of $ ... · .......... . 
Guilty and a fine of $100.00 & cost and 60 days in jail. 
10/3/55. 
J. M. McLEMORE, Sub. T. J . 
• 
page 3 ~ 
Appearance Bond-Circuit Court. 
Commonwealth of Virginia, 
Wise County, to-wit: 
• • 
Be it remembered that on the 3rd day of Oct.1955, Pat Boat-
right and Ballard Boatright of said County, came before me, 
C. H. Holefield, Clerk, T. J., of said county, and severally 
and respectfully acknowledged themselves to be indebted to 
the Commonwealth of Virginia, in manner and form follow-
ing, that is to say: 
The said Pat Boatright in the sum of $500.00 and the said 
Ballard Boatright in the sum of $500.00 and the said 
........................ in the sum of $. . . . . . each waiving 
his homestead exemption to be respectfully made and levied 
of their several goods and chattels, land and tenements, to 
the use of the Commonwealth of Virginia. If the said Pat 
Boatright shall make default in the performance of the under-
written. 
The condition of the above recognizance is such that if the 
above bound Pat Boatright do and shall appear before the 
Circuit Court of Wise county on the :first day of the next term 
thereof, and from day to day and term to term until dis-
charged by the court, there to answer the Commonwealth for 
and.concerning a certain misdemeanor by him committed, in 
unlawfully sell one 4/5 quart of wine to Otis Barker, where .. 
with the said Pat Boatright stands charged, and shall not de-
part thence without the leave of the said court, then the above 
recognizance shall be void, else to remain in full force and 
virtue. 
Witness our signatures and seals. 
P. L. BOATRIGHT, Defendant. 
his 
BALLARD X BOATRIGHT, Surety 
mark 
Surety· 
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Taken and acknowledged before me, in the said county, the 
day and year :first above stated. 
J. M. McELMORE, Sub. T. J. 
C. H. HOLEFIELD, 
Clerk Trial Justice. 
Certified to the Clerk of the Circuit Court this 3rd day of 
Oct. 1955. 
page 4 ~ 
• • 
J. M. McELMORE, Sub. T. J. 
C. H. HOLEFIELD, 
Clerk Trial Justice. 
• • • 
Before the Honorable Joseph L. Cantwell, Jr., Judge. 
January 24, 1956. 
Appearances: Kenneth Asbury, Esq., of Wise, Virginia, 
Commonwealth's Attorney. 
Stanley H. Botts, Esq., of Big Stone Gap, Virginia, Counsel 
for Defendant . 
• • • • • 
pag·e 7 ~ TRANS'CRIPT OF FACTS, TESTIMONY AND 
OTHER INCIDENTS OF TRIAL. 
The case of Commonwealth of Virginia v. Pat Boatright 
WAS called at approximately 11 :45 A. M. on the 24th day of 
January, 1956. The Commonwealth's Attorney asked the 
Court to pass the case until 1: P. M., in order that he might 
have some time to confer with the prosecuting witness. 
The court passed the case until 1: P. M. . 
At approximately 10 minutes before 1: P. M. the attorney 
for the defendant entered the Court Room and found that the 
Commonwealth's Attorney and prosecuting witness had 
placed upon the prosecution table in the courtroom in plain 
sight of the jury, who had by that time returned to the court-
room, five ( 5) boxes containing wine, whiskey and glasses. 
Some of the glasses and wine and whiskey had been removed 
from the boxes and placed out upon the table in plain view of 
the jury. 
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H.L.Lane. 
The counsel for the defendant immediately called the Com-
monwealth's Attorney into the judge's chambers and moved 
the court that the boxes containing· the whiskey and all other 
exhibits which had not been introduced be removed from the 
courtroom and from the sight of the venire. The Common-
wealth's Attorney was of the opinion that he should be able 
to use the whiskey and boxes, etc. in his opening statement. 
The court sustained the motion of the counsel for defendant 
and directed that the whiskey and the boxes be removed from 
the courtroom before the case was again called for trial, which 
was accordingly done. The Commonwealth's Attorney then 
moved that the original warrant be amended and the words 
''he having a previous conviction" be added. The 
page 8 ~ amendment was allowed over objection. 
The jury was duly impaneled and sworn. 
Opening statements were made by Commonwealth's At-
torney and defense counsel. 
H.L.LANE 
The first witness for the Commonwealth was duly sworn 
and testified that he was H. L. Lane, an investigator for the 
ABC Board for the State. Mr. Lane testified that he received 
a telephone call about 8 :30 p. m., on, February 24, 1955 and 
therein received information that a taxi was going to make a 
''buy'' leading him and Junior Barnett, a policeman for the 
town of Big Stone Gap, to get into their car and go near the 
front of 6th Street near Powell A venue and that there they 
stopped and saw a taxi cab arrive in the vac-inity of the home 
of Pat Boatright and that he saw Otis Barker get out of the 
cab and go in the gate of the Pat Boatright house. He testi-
fied that the person stayed on the premises of Pat Boatright 
for approximately 5 minutes and returned to the car and that 
the car started and proceeded to drive toward the center of the 
town of Big Stone Gap. That he and Mr. Barnett followed 
the car and when the taxi cab reached the red light in front 
of the jail on E. 5th Street, the police car was driven up be-
hind the taxi and that Mr. Lane got out of the car and 
went up to the taxi cab and opened the door and found the taxi 
occupied by Milford Kinsler, the driver; Otis Barker and Mrs. 
Otis Barker. 
page 9 ~ Mr. Lane said that he asked Barker what he had, 
Barker pulled from under his overcoat, a bottle of 
wine and handed it to him. That Mr. Lane then took Otis 
Barker and his wife from the car and asked Mr. Kinsler to 
park his car near the jail. 
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H. L. Lane. 
Mr. Lane testified that they took Barker and his wife into 
the jail and there that Otis Barker made a statement. Mr. 
Lane testified that as a result of the statement that he swore 
out a search warrant and went to the home of Pat Boatright 
and searched the home of Pat Boatright, in company with 
Mr. Barnett, Barron Lane and Mr. Luther Edwards, also a 
town policeman. 
At this point, the search warrant was introduced. Its in-
troduction was objected to in chambers by the Attorney for 
Defense on grounds that the description of the premises was 
too general and objection overruled. 
Mr. Lane testified that as a result of the search they found 
thirty-nine ''fifths'' of legally stamped wine, 23 pints of 'Yhis-
key, 4 pts. of gin, and one part pint of whiskey and a part pint 
of gin and some glasses, as was listed on the search warrant 
and Pat Boatright was arrested on the warrant. 
At this point, the Commonwealth introduced eight 4/5 
quarts of wine as an exhibit to the testimony of H. L. Lane. 
Mr. Lane identified one 4/5 quart of Roma Wine, bearing 
ABC number 4799, which he identified as being the wine which 
was taken from Otis Barker on the 24th day of February 1955. 
He testified that he later paid Otis Barker $1.25 for the wine 
which he took as evidence. 
Mr. Lane was then asked to explain the meaning of certain 
numbers that appeared on the bottle of wine. The 
page 10 ~ numbers being a code used by the Alcoholic Bev-
erage Control Stores and stamped on receipts 
which are attached to the legally purchased bottles of bever-
ages purchased from the store. Defense Counsel objected 
to any testimony of the witness, Henry Lane, as to the mean-
ing of the numbers appearing on the receipts since they are 
in code. The counsel for defense asked Mr. Henry Lane 
where he got his information as to the meaning of the symbols 
appearing on the receipts and Mr. Lane answered that he got 
his information from the manager of the store and acquired 
it in his operations over the years. Mr .. Lane was asked 
whether or not he had ever worked in an ABC store and he 
said he had not. Mr. Lane was asked whether or not he had 
operated one of the cash register machines that made the 
code and he said that he had not. At this point, Defense 
Counsel objected to the admission of any testimony by Henry 
Lane as to the meaning of the code numbers appearing on a 
receipt in that it was possible for the Commonwealth to 
supoenoe the manager of the store from which the wine was 
purchased and that his testimony would be the best evidence 
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as to the meaning of coded numbers. That the testimony by 
Henry Lane would be clearly hearsay in that he had testified 
that he received the information as to the meanings of the 
numbers from the manager of the store. The court asked Mr. 
Lane whether or not he had received his information through 
his experience as an investigator for the ABC Board and Mr. 
Lane answered yes. At this point, the court overruled the 
objection of the counsel for defense and counsel for defense 
excepted. 
page 11 ~ Mr. Lane proceeded to explain the meaning of 
the numerals that appeared on the receipt attached 
to the bottle of wine, Mr. Lane testified that the number 4799 
was the sequence number of the bottle; that the register num-
ber was 75; that the next number was the code number of the 
brand of the beverage; that the next number was the price 
and the letter following it was the drawer number of the cash 
register used, which designated the clerk that waited on the 
customer; and the next figure appearing was the date upon 
which the beverage was bought. He then proceeded to show 
that among the bottles seized from defendant under the war-
rant, certain ones bore the numbers 4798, 4800, 4801 and 4802, 
4803, 4804 and then skipped two numbers that were missing 
and included all showing that they were purchased February 
21, 1955 and 4807, that the number 4799 on the bottle taken 
from Barker fits into this sequence. Mr. Lane was asked 
whether or not the alcoholic beverages recovered from Pat 
Boatright were legally bought beverages and Mr. Lane said 
that as far as he knows they were legally purchased from 
the ABC Store in Big Stone Gap. Mr. Lane was then asked 
whether or not it was possible for Otis Barker to have bought 
4799, on February 21, from the ABC Store after Pat Boat-
right had bought number 4798 and Mr. Lane said that it was 
possible. He was then asked if he knew who had bought the 
missing numbers 4805 and 4806 or when they were bought 
from the ABC Store. Mr. Lane said he didn't know who 
had bought them or exactly when they were bought. Mr. 
Lane was asked whether or not it was possible for Mr. Barker 
to have gotten the wine from ·someone else other 
page 12 ~ than the defendant, Pat Boatright, or whether or 
not it had been given to him. Mr. Lane said that 
all he knew was that Otis Barker in the telephone conversa-
tion with him had told him that he was going to get Milford 
Kinsler's taxi and was going over to Pat Boatright's to 
buy some wine. He was then asked whether or not it was 
possible for Barker to have gotten the wine from so'me other. 
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source or to have carried the wine with him in the taxi over 
there and Mr. Lane said that he didn't know, but that it 
might be possible. Mr. Lane testified that Pat Boatright had 
a former conviction. At this time the court instructed the 
jury that they were to consider the conviction only in deter-
mining. the punishment, if Boatright was found guilty and 
not of evidence in this trial as to his guilt or innocence. 
Mr. Lane was brought back in rebuttal and was asked to 
state the time that he made the raid on Pat Boatright on the 
search warrant and Henry Lane stated that it was around 
8 :30 or 9 :00 of the 24th of February and that he wasn't sure 
of the time that they left there but that it was around 9 :00. 
LILLIE BARKER 
The next witness for the Commowwealth was Lillie Barker, 
who having been duly sworn, stated that she was the wife of 
Otis Barker and that on the night of February 24th, 1955 
her husband Otis Barker had told her that he was going over 
to the Bottom to get some wine and that they called a taxi 
and that when the taxi arrived, driven by Milford 
page 13 ~ Kinsler, that she and her husband got in. That 
. before that time he had asked her for a dollar 
and a quarter and that she had given it to him. That when 
they got into the taxi her husband told the driver to take 
them to Pat Boatwrig·ht's. They were taken to the vacinity 
of Pat Boatright's house in the Bottom and parked and Otis 
Barker, her husband, g·ot out of the car. That it was rather 
dark and she couldn't see where he was going but that he 
left the car and was gone for about 5 minutes; and that at 
the end of 5 minutes he came back and got in the taxi. She 
was asked whether or not she had seen him with anything; 
and she said no she had not seen him with anything after he 
got into the car. She was asked whether or not she had seen 
him with anything before he got into the car to go to 
Boatright's and she said no she had not seen him with any-
thing. She testified that leaving Boatwright's they drove to-
ward town and that they were stopped by the police at the 
red light in front of the jail. That Mr. Henry Lane asked 
her husband if he had anything and he took out a bottle from 
under his overcoat. That they were taken from the car and 
taken into the jail to the J. P. 's office, and made a statement 
under oath. She testified that the wine was taken from her 
husband by Mr. Lane and that Mr. Lane gave her husband 
a dollar for the wine. She was asked whether or not she 
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knew whether her husband had spent the dollar and a quarter 
that she had given him before; and she testified that she 
didn't know whether he had spent it or not. 
page 14 ~ She testified that on the morning of the 25th, 
that he told her that he did not remember what 
had gone on on the 24th, that he was drunk and couldn't re-
member and she testified that he was pretty drunk on the 
night of February 24th. She testified that about 2 weeks be-
fore the 24th of February he had called Holding Funeral 
Home and told them to come and get him because he was 
going to kill himself. That the police arrived thereafter 
and arrested him and that he hadn't harmed himself and 
that they had taken him to jail and kept him there two or 
three days until he had sobered up. She said her husband 
did not remember that episode. She testified that he had 
some trouble with his neighbors on the night of the 24th and 
later he had some trouble with Milford Kinsler, the taxi 
driver, later that night and didn't remember that either. On 
re-direct she testified that her husband had called Lane & 
the officers before the taxi came; also that Mr. Lane gave 
him back the $1.25. 
MILFORD KINSLER 
THE next witness was Milford Kfr1,Sler, who after being 
duly sworn, testified that he took a phone call from Otis 
Barker on the night of February 24th and that he went to 
Otis Barker's home and that he took Otis Barker from his 
home to the vacinity of Pat Boatright 's house, in the Bottom. 
That he stopped about one house down from where Pat Boat-
right lived, some distance from Pat Boatright 's house. That 
Otis Barker got out and that he couldn't see where he went 
because it was dark but they waited there about five minutes 
until Otis returned. 
Milford Kinsler testified that Otis Barker was pretty drunk 
that night but he couldn't tell how drunk Otis was. 
page 15} Milford Kinsler was asked by the Common-
wealth's Attorney whether or not he had taken 
people there before and it was objected to by the defendant 
counsel on the ground that it was immaterial and irrelevant. 
The Commonwealth's Attorney said his purpose was to es-
tablish his knowledge of the location of the house. The ob-
jection was overruled and excepted too. The question was 
repeated and Kinsler said he didn't see why he had to answer 
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that. The court told him that he would have to answer be-
cause the court told him he would have to answer. Kinsler 
then answered that he had taken people to that vacinity be-
fore. Kinsler testified that he had not noticed wine in the 
car before Barker got in, and that he did not notice Barker 
with wine. 
Kinsler was asked how many houses were located in that 
immediate vacinity and he said 4 or 5. That there was a 
house or two on either side of Pat Boatright's house and one 
across the street. 
JUNIOR BARNETT 
The next Commonwealth witness was Junior Barnett, who 
after being duly sworn, testified that he was a policeman for 
the town of Big Stone Gap. That he accompanied Mr. Henry 
Lane the night of February 24th to the Bottom near the home 
of Pat Boatright and that they parked and he saw the taxi 
drive up to Pat Boatright 's house and that Otis got out and 
that he saw him go into the yard and upon the porch, but 
couldn't see the door. He testified that the Otis Barker re-
appeared in view in about 5 minutes and got into the car. 
That they followed him up to the red light in front of the · 
police station and there stopped him, and Barker handed him 
a bottle. That they took Mr. and Mrs. Barker into 
page 16 ~ the jail office for questioning. 
He testified that he accompanied Henry Lane 
and other officers to search the home of Pat Boatright. That 
on the search they found whiskey and wine. He was asked 
whether or not this whiskey and wine was legally or illegally 
obtained and he said that it was legal whiskey as far as he 
knew. He was asked whether or not it was against the law 
for Pat Boatright to possess whiskey or wine and he said 
as far as he knew that it was legal for Pat Boatright to ob-
tain and possess the whiskey. 
The Attorney for the defendant asked Mr. Barnett if they 
thought something illegal was going on in the home of Pat 
Boatright and why they didn't go to the home of Pat Boat-
right and find out for themselves instead of sitting in the car. 
He answered that he didn't know why. Mr. Barnett was 
asked whether or not Otis Barker had bought any wine from 
Pat Boatright or whether or not he had witnessed any sale 
and Barnett said that he had not witnessed any sale and that 
he .didn't know whether any wine had changed hands or not. 
Pat Boatright v. Commonwealth of Virginia 13 
BARRON LANE 
The next witness for the Commonwealth was Barron Lane, 
who having been duly sworn, testified that he was Chief of 
Police for the town of Big Stone Gap, Virginia. He testified 
that he accompanied his father and Barnett and Luther Ed-
wards to the home of Pat Boatright and that they searched 
the home on a search warrant and that as a result 
page 17 ~ of the search they recovered a number of fiths of 
wine and whiskey and other shot glasses, which he 
enumerated. The Commonwealth's Attorney started to ask 
him another question. 
At this time, the Judge interrupted the Commonwealth's 
Attorney and told him that if he desired to bring the wine and 
whiskey back in, that had been barred at the beginning of 
the trial, that he could do so, provided it was properly identi-
fied. The Commonwealth's Attorney at first did not ask that 
the whiskey and wine be brought in but turned and conferred 
with the prosecuting witness and started to resume his ques-
tioning, and seemed uncertain as to the court's ruling; where-
upon the Judge interrupted him again and told him that he 
wanted to make it very clear that he could bring the whiskey 
·and wine back in if he wanted to that the preliminary ruling 
did not apply if they were properly identified and made ex-
hibits, and that if he wanted to get some people to carry it 
back in he could do so. The Commonwealth's Attorney after 
a moment of hesitation asked the Court if it would be satis-
factory for him to take a short recess and to get some of the 
policemen to carry the wine and whiskey back in. The recess 
was granted by the Court. 
The Defense Attorney objected to the introduction and 
manner of introduction of the evidence in that it was highly 
prejudicial, in that Boatright was not charged with illegal pos-
session or possession for the purpose of sale or the sale of any 
whiskey or wine other than one particular 4/5 quart of wine; 
that no foundation had been made for the introduction of the 
evidence by the Commonwealth's Attorney. That the whiskey 
was legally obtained and that it was not against 
page 18 ~ the law for the defendant to possess the whiskey 
or wine and that it was not relevant and material to 
the issue. That the charge was that one 4/5 quart of wine 
had been sold and there had been no proof that anything' had 
been sold. That there was no evidence that the whiskey, 
gin and wine legally possessed by Pat Boatright, was pos-
sessed for resale or that any of the whiskey, gin and wine 
had been sold. 
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Barron Lane. 
The objection of the Defense Attorney was overruled and 
duly excepted too. 
The Commonwealth's Attorney and 3 policemen carried in 
the boxes containing the wine and whiskey and the shot 
glasses and the wine. That whiskey and shot glasses were 
taken from the boxes and placed on the Commonwealth table 
and on the table in front of the jury. 
All of this was done in the presence of the jury. The Com-
monwealth's Attorney after the recess asked Mr. Lane to go 
through the bottles of whiskey and wine and read out the 
numbers on them and what they were, and the purchase dates. 
Defense counsel objected on the grounds that such testi-
mony was immaterial and irrelevant to the issue, which was 
that a sale had been made of one 4/5 quart of wine and that 
in this group of beverages that there was some gin and whis-
key and other makes of wine and that the wine 
page 19 ~ and whiskey and gin had been legally bought on 
different days and different months and that the 
introduction of said evidence would be highly prejudicial to 
the defendant. 
The objection was overruled and exception taken. 
Mr. Lane in answer to the question went over more than a 
dozen bottles taken from the different boxes naming over the 
brand of beverages and the number, and the date on which it 
was bought and the dates showed that the wine and whiskeys 
were bought on different dates and different months, some in 
January, some on February 21st, and particularly one case 
of white white wine bought February 21st. Then the bottle 
of red Roma wine which had been taken from Otis Barker 
was introduced and Mr. Barron Lane was asked to read the 
number off that bottle and the numbers off the other Roma 
wine bottles, that were purchased on the same day, that were 
previously introduced. 
The defense attorney objected, on the grounds that Mr. 
B~rron Lane was not qualified to interpret the meanings of 
the numbers on the bottles and that his reading the numbers 
off the bottle would be a mere repetition since the person who 
had taken the bottle from Otis Barker, namely Henry Lane, 
had already done so, over objections. 
Mr. Lane was asked where he got his information as to 
the meaning of the bottles and Mr. Lane testified that he had 
gotten his information from the manager of the store. 
The defense counsel objected to the introduction of this 
testimony on the grounds that it was hearsay, and not best 
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Luther Edwards-Otis Barker. 
evidence and that Mr. Barron Lane was not quali-
page 20 ~ fi.ed, to testify as to the meanings of the numbers. 
The objection was overruled and exception was 
taken. 
Mr. Barron Lane proceeded to repeat and explain the mean-
ing of the numbers and That Pat Boatright had possessed 
Roma ,vine bearing the numbers before and after the bottle 
of wine taken from Otis Barker. After Mr. Lane had called out 
several more numbers the court finally interrupted him and 
said that it was probably repetition for him to call any more 
and that he had better stop. Mr. Lane was asked whether or 
not he had taken any other paraphenalia other than the water 
glasses that appeared on the table from the home of Pat 
Boatright and he said no that he had not. He was asked 
whether or not he knew Pat Boatright had sold the wine which 
had been recovered from Otis Barker and he said that he did 
not know anything· except that he had found the beverages 
seized at Pat Boatright's house on the search warrant. 
Mr. Lane was asked what time the raid was made and he 
testified that it was around 8 or 9 o'clock that he wasn't 
exactly sure when they left. 
MR. LUTHER ED,VARDS 
The next witness, Mr. Lu.ther Edwards, after being duly 
sworn, testified that he was a policeman for the town of Big 
Stone Gap, Virginia and that he accompanied the other officers 
on the raid of February 24th between the hours. of 8 and 9 
O'Clock or maybe a little later and that he didn't know 
the exact time that it was ma.de. 
page 21 ~ OTIS BARKER 
The next Commonwealth witness was Otis Barker, who after 
being duly sworn, testified that he did not remember what 
went on the night of February 24, 1955. He was asked 
whether or not this was the same way he had testified in the 
Trial Justice Court. He said that it was the same wav he 
testified on former trial of the case in Trial Justice Court. 
He was asked whether or not he remembered the trip to Pat 
Boatright's home and he said that he did not remember any-
thing. He was asked whether or not he made the call that 
night _ and he said he could have, but he didn't remember 
making any call on that night. 
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Otis Barker. 
He was asked on cross-examination whether or not he had 
ever had these forgetful spells before and he testified that 
about 2 weeks before February 24, 1955 that he had been 
drinking and he had been told that he called Holding Funeral 
Home and told them that he was going to kill himself. That 
he had been arrested and th:ey had put him in jail in "\Vise, 
until he had sobered up. He said he did not remember any-
thing that happened. 
Otis Barker was then asked whether or not he had talked to 
Pat Boatright about the case and he said that he had talked 
to Pat Boatright that he saw him on the street and that he 
told him that he understood that he may have caused him to 
have gotten arrested and that he was sorry, because he didn't 
remember what had happened on that night. He was asked 
by counsel for defense whether or not he had bought any wine 
on the day of February 24, 1955 and he testified that he did 
remember buying 2 bottles of wine on that day as 
page 22 ~ he returned from work upon Popular Hill. That 
he had been drinking some that day and that he 
drank one of the bottles of the wine on the way home and that 
he didn't remember what happened to the other bottle of wine. 
He was asked by the defense attorney whether or not he 
bought much wine and he said he bought wine at the ABC 
store nearly every day. He was asked by the Commonwealth's 
Attorney what kind of wine he bought on the day of Febru-
ary 24 and he said he thought he bought some Muscatel wine 
but that he didN't ordinarily buy M1tskatelle wine that he 
usually bought port wine. And on further examination by 
the Com.rµonwealth 's Attorney admitted that what he bought 
at the store that day was of different brand from the brand in 
evidence. 
At this time the Commonwealth closed their evidence. 
The defense counsel. and Commonwealth's Attorney re-
tired to the judge's chambers at which time the counsel for 
defense made a motion to strike the evidence of the Com-
monwealth on grounds that they had failed to prove a prima 
facie case. That they had wholly failed to show any sale 
had taken place between Pat Boatright and Otis Barker and 
that the Corpus Delicti of the case had not been established. 
That the only case the Commonwealth had presented was that 
Otis Barker bad gone to the vacinity of the Pat Boatright 
house and that after he had returned from the Pat Boat-
right house to the center of town that he had in his possession 
a bottle of wine. That the Commonwealth had failed to 
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Pat Boatright. 
carry the burden of proof that Pat Boatright had sold any-
thing, much less the bottle of wine that had been 
page 23 ~ found in the possession of Otis Barker. 
The court overruled the motion and stated that 
there was enough circumstantial evidence presented by the 
state and that there was enough evidence on the sequence of 
the numbers on the bottles in the possession of the defendant 
to take the case to the jury, as to whether or not Pat Boatright-
had sold the wine that he was accused of selling. 
The defense attorney excepted to the ruling of the court. 
page 24 ~ P.A.T BOATRIGHT, 
The first witness for the defense, Pat Boatright, 
having been duly sworn stated that he did not sell the bottle 
of wine which he was accused of selling to Otis Barker that 
night. He said that on the night of February 24, 1955 that 
Mr. S. C. Slemp and Mr. James Vaughn had called on him 
at his home for the purpose of getting a shot gun which Mr. 
Boatright had borrowed from Mr. S. C. Slemp to go hunting 
with. That he had gotten the shot gun and had given the shot 
gun to Mr. Slemp, when a car drove up to Sam Haskin 's fence; 
that Otis Barker came up and asked where George Lane lived 
and Mr. Boatright told him that he didn't know where Mr. 
George Lane lived. Mr. Boatright testified that Mr. Barker 
seemed to be either drunk or out of his head, that his eyes 
had a peculiar look to them, that he stood there for a brief time 
after the conversation was over and then he started off the 
porch and Mr. Boatright said he closed the door at that time. 
Mr~ Boatright said that Mr. Slemp and Mr. Vaughn were in 
the kitchen where they could see and hear what was going on. 
Mr. Boatright testified that he did not sell the whiskey that 
was taken off Mr. Barker and that he didn't know where Mr. 
Barker had gotten the whiskey that was taken off him. Under 
cross examination, he said that the beverages taken by the 
search warrant from his home belonged to him, but that the 
wine taken from Otis Barker had not belonged to him. He 
was asked by the Commonwealth's Attorney 
page 25 ~ whether or not he had ever been convicted of sell-
ing alcoholic beverages and he answered that he 
had been convicted at one time but that he was not guilty of 
selling wine on February 241 1955 and that he had not sold the 
wine in question. He testified that the wine which was bought 
on Februarv 21, was bought at the .A.BC store in Big Stone 
Gap and that he remembered he bought it in two bunches. 
That he went in and bought one bunch and that he went out 
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S. C. Slemp. 
and decided that he would buy some more wine and that he 
went back in and when he got there Otis Barker was standing 
in front of him and bought some wine before him and that 
no more was sold to anybody in between. That after Barker 
:finished he bought the remainder of the wine. He said that he 
didn't know what kind of wine was bought by Barker but that 
he did get some wine and that it was possible and probable 
that the wine was numbered in sequence with the wine he had 
bought that day. Boatright said he did remember it was on 
February 21 that this occurred because it was the last time 
he had bought any wine before the time he was arrested on 
February 24, 1955. On re-direct examination the Com. Atty. 
stood between witness and the bottles and asked him how 
many bottles of wine he bought in all on that day, and his 
reply was, eig·ht. Defendant testified he only drank one brand 
and kept the other brands for his friends. 
S. C. SLEMP, 
The next defense witness was Mr. S. C. Slemp, who afte~ 
being duly sworn, says that he is a resident of Olinger, Vir-
ginia and that on the night of February 24, 1955 he visited Mr. 
Pat Boatright at his home at about 9 :00 in the evening and 
that he was there at the time that Otis Barker had come to the 
door. He said that when Mr. Boatright opened the door that 
Otis Barker was standing there and that Mr. 
page 26 ~ Barker asked Mr. Boatright something. That Pat 
Boatright said that he didn't .know and that Otis 
Barker looked like that he was drinking or drunk or had some 
kind of peculiar look about him. He further testified that after 
Pat Boatright closed the door that he and Mr. Vaughn had 
stayed there for about 15 minutes after Barker had been there 
before they left. He testified that it was not possible for any 
money to have exchanged hands or any wine or whiskey or 
anything else to have changed hands between Pat Boatright 
and Otis Barker there at the door. That all times Pat Boat-
right and Otis Barker were in full view of Mr. Slemp and 
nothing could have changed hands without him seeing it. He 
said that he was standing in the kitchen looking through the 
door at the front door and watching everything that was going 
on. Mr. Slemp was asked whether or not he had been form-
erly convicted of a felony and he said that he had not. He 
was asked whether or not he was a friend of Mr. Boatright 
and he said that he supposed he was, that he had known him 
for a good length of time. 
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JAMES VAUGJIN, 
The next witness for the defense was Mr. James Vaughn, 
who after being duly sworn testified that he was from Olinger, 
Virginia and that he knew Pat Boatrig·ht. That on the night 
of February 24, 1955 he had taken Mr. S. C. Slemp of Olinger 
to Mr. Boatright's house to get a gun. That he had made his 
arrangements in the afternoon that if he got off ill: 
page 27 ~ time he would take Mr. Slemp up there. That Mr. 
Slemp wanted the gun to go hunting and that Mr. 
Boatright had been using the double-barrel shot gun for hunt-
ing· purposes. That he took Mr. Slemp in his automobile to 
the Pat Boatright home and parked his car and that they 
had gone in. That about 9 :00 or thereabout, he wasn't sure 
exactly what time it was, there was a knock at the door and 
that Otis Barker, whom he knew, was at the door when Pat 
Boatrig·ht opened it. That Otis Barker asked Pat Boatright 
something and Boatright told him he didn't know. That 
Otis Barker looked rather stupid like and that he turned and 
started to leave and it appeared that Barker had stumbled off 
or falle11: off the porch but that Boatright had closed the door 
and come back to talk with them. He said be had been stand-
ing in the kitchen along side with Mr. Slemp and that they 
were looking through the kitchen door toward the front door 
and could see everything that went on. He said that no sale of 
whiskey took place in his presence. That he didn't see any 
money change hands and that he didn't see any whiskey or 
wine change hands. It couldn't possibly have happened and 
him not see it. He said they were there for some 20 minutes 
or maybe a little longer or a little less after Barker had left 
and before they left. That they sat around and talked during 
this time after Otis Barker had visited the house. He said he 
didn't know where Otis Barker went after he left 
page 28 ~ the house ; that he could have gone on anywhere. 
James Vaughn was asked whether or not he had 
formerly been convicted of a felonv and he said that he had 
not formerly been convicted of a felony. He was asked 
whether or not he was a friend of Pat Boatrig·ht 's and he said 
that he considered himself a friend of Pat Boatright 's and 
that he came to see Pat Boatright occasionally. 
The Defense rested. 
· Counsel for Defense and Commonwealth's Attornev retired 
to the court chambers and there the counsel for defense re-
newed his motion to strike the evidence of the Commonwealth 
in that they had failed to prove a corpus delicti and that they 
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had completely failed to introduce any evidence proving a sale 
of any wine at the home at Pat Boatright by Pat Boatright 
on the day of February 24. That the Commonwealth had 
failed to prove beyond a reasonable doubt or by a preponder-
ance of the evidence that the defendant was guilty of the 
crime that he was accused of. 
The motion was overruled bv the court and the counsel for 
defendant excepted. .. 
At this time the counsel for defendant asked for a short 
recess in order that he might prepare instructions and he was 
given time to prepare the instructions. 
The Commonwealth's Attorney and Counsel for Defendant 
retired to the Judge's Chambers and Common-
page 29 ~ wealth's Attorney tendered four instructioI1;s which 
were approved by the court. The court did com-
ment that he would like for the Commonwealth's Attorney to 
substitute another instruction instead of Number 4, referring 
to one he liked better, that had been given in another case. 
The Commonwealth's Attorney asked permission to see if he 
could locate the instruction and finally came back and he said 
he couldn't locate the instruction and instruction C 4 was 
approved by the court and given. 
At which time counsel for defendant submitted 4 instruc-
tions. • 
Instruction D 1 was refused and exception to the court's 
ruling was taken by defense counsel. The basis for the ex-
ception taken by defense counsel to the court's ruling was 
that the jury should be charged that every element of the sale 
itself had to be proven beyond a reasonable doubt since the 
main issue was whether a sale had been proven. The court 
said that the reason he was refusing instruction Dl was that 
he felt that it was improper and that the principle was 
sufficiently covered by the instructions given. 
Instruction D 2, D 3 and D 4 were all given. 
All instructions were read to the jury by the Court and 
each side was given 15 minutes in which to make his argu-
ment. 
The Commonwealth's Attorney and the Counsel for De-
fense delivered arguments to the jury. 
Attorney for the defense got an extension of time that was 
necessary for him to. remove the whiskey and wine 
page 30 ~ from the table used by the Attorney during argu-
ment and also to remove a portion of the wine and 
whiskey from the railing of the jury box, before his argument 
was made. 
The jury was given the instructions and papers and retired 
to the jury room for their consideration. . 
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The jury returned and announced the verdict as guilty. 
Counsel for the defendant asked that the jury be polled. 
The jury was polled and each juror indicated that he had voted 
for the verdict. 
At this time counsel for the defendant moved the court 
to render a judgment notwithstanding the verdict on the 
grounds that the verdict of the jury was not based on the law. 
and that it had no evidence to substantiate it and further 
that it was contrary to both law and the evidence. This motion 
was overruled a11:d the defense counsel excepted. 
The defense counsel asked the court to set a time to hear a 
motion for a new trial and the court told him he could make 
the motion at this time. 
Counsel for defendant moved the Court that the verdict of 
the jury be set aside and a new trial be granted on the grounds 
that (1). The verdict was not substantiated by the evidence 
and that there was no law upon which to base the verdict and 
that the verdict was contrary to both the law and evidence. 
(2). That the Court erred in overruling the objection of the 
counsel for defense to the hearsay testimony of 
page 31 r Henry Lane and Barron Lane as to the sequence 
of the numbers and to the meanings of the numbers 
that appeared on the receipt pasted on the bottles of wine 
and whiskey introduced in the case. That this was not the 
best evidence. ( 3) That the Court erred in letting the wi11:e 
and whiskey be brought before the jury at his insistance, 
when the bottles of wine which had been formerly introducted 
by the Commonwealth were only bottles in the group that 
would tend to show that the bottle of wine taken from Barker 
was numbered in sequence with the Roma Wine taken by the 
search warrant from Boatright, and that the whiskey, glasses, 
and other brands of wine as evidence was immaterial and 
irrelevant. That it was prejudicial to the defendant in letting 
it be introduced and was probably the main reason for a 
guilty verdict. ( 4) That the Court erred i11: rejecting in-
struction Dl which provided that the elements of the sale 
named therein should all be proven beyond a reasonable doubt 
before the jury should hold the defendant guilty. That this 
instruction would have clarified in the mind of the jury that the 
main issue was the sale of the 4/5 quart of wine and how the 
sale should be proven. That this important point was not 
adequately covered in other instructions. 
The court overruled the motion of the defense counsel for a 
new trial and counsel excepted. 
The counsel for the defense was asked whether or not he 
would consent to the confiscation of the alcoholic beverages 
fotind in the possession of Pat Boatright based on the con-
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viction of sale and the defense counsel said that he 
page 32 ~ didn't object to that if the Supreme Court upheld 
the conviction of Mr. Boatright and beli~ved he 
possessed the wine, whiskey and gin for sale but that if the 
conviction wasn't upheld that the alcoholic beverag·es were 
legally purchased and legally possessed by Mr. Boatright he 
didn't see any reason for Confiscation but it should be re-
turned to its owner. 
The Court entered judgment against the defendant, Pat 
Boatright. 
page 33 ~ The undersigned, Commonwealth's Attorney and 
Counsel for Defendant, respectively i11: the case 
Commonwealth of Virginia v. Pat Boatright, lately pending 
in the Circuit Court of the County of Wise, final judgment 
wherein was rendered on the 24th day of January, 1956, here-
by affix our signatures to the foregoing transcript of the testi-
mony and other incidents of the trial of said suit, as provided 
by Rule 5 :1, section 3 ( e) of Rules of the Supreme Court of 
Appeals, to the end that the same may become part of the 
record on appeal. 
Given under our hands this 21st day of March 1956. 
KENNETH P. ASBURY 
Commonwealth's Attorney. 
STANLEY H. BOTTS 
Counsel for Defendant. 
page 34 ~ The undersigned, J. L. Cantwell, Jr., acting 
Judge of the Circuit Court for Wise County Vir-
gm1a, who presided over the trial of the case of Common-
wealth of Virginia v. Pat Boatright, in said Court at Wise, 
Virginia on January 24, 1956, pursuant to Rule 5 :1, section 3 
(e), of the Rules of the Supreme Court of Appeals of Vir-
ginia, hereby affixes his signature to the transcript aforesaid, 
which was tendered to him within sixty days after final judg-
ment was rendered in said suit on the 24th day of January 
1956, aud is signed within seventy days after the date of said 
judgment, this 21st day of March, 1956. 
J AS. L. CANTWELL, JR. 
Acting Judge of the Circuit Court 
of Wise County, Virginia. 
page 35 ~ I, Will Bond Lay, Clerk of the Circuit Court for 
the County of Wise, Virginia, do hereby certify, 
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pursuan,t to Rule 5 :1, section 3 {f), of the Rules of the Su-
preme Court of Appeals of Virginia, that I received the fore-
going transcript of the evidence and other incidents of the 
trial of the case of Commonwealth of Virginia v. Pat Boat-
right, signed by Commonwealth's Attorney and Counsel for 
Defendant and by the Honorable J. L. Cantwell, Jr., ,Judge, 
this 22nd day of March, 1956; that counsel for defendant 
tendering the same g·ave to opposing counsel reasonable writ-
ten notice of time and place of tendering said transcript to the 
Judge, as required by said Rule, and a reasonable opportun-
ity to examine the original of said transcript; and I further 
certify that Counsel for Defendant in said case filed with 
the undersigned Clerk, prior to the expiration of sixty days 
after final judgment was rendered in said case on March 22, 
1956, notice of appeal and assignments of error, as required 
by Rule 5 :1, section 4 of the Rules afore said. · 
Given under my hand this 22nd day of March, 1956. 
page 36 ~ 
WILL BOND LAY 
Clerk of the Circuit Court for the 
County of Wise, Virginia. 
INSTRUCTION C-1. 
The Court instructs the jury that if you believe from the 
evidence in this case beyond a reasonable doubt that the de-
fendant sold wine as charged in the warrant you shall find him 
guilty of a misdemeanor and fix his punishment by a fine of 
not less than, fifty Dollars nor more than Five Hundred Dollars 
and confinement in jail for not less than thirty days nor more 
than twelve month. 
Given. 
J. L. C., JR. 
page 37 ~ INSTRUCTION C-2. 
The Court instructs the jury that the credibility of witnesses 
is a question exclusively for the jury; and the law. is that, 
where a n,umber of witnesses testify directly opposite each 
other, the jury .is not bound to regard the number of witnesses 
who may have testified on one side as against the number 
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who testified on the other side; the jury have the right to de-
termine from the appearance of the witnesses on the stand, 
their manner of testifying, their apparent candor and fairness, 
their apparent intelligence or lack of intelligence, the interest 
of the witness in the result of the trial, if any appear, and 
from all the surrounding circumstances appearing on. the trial 
determine which witnesses are more worthy of credit and what 
is the relative weight of any such testimony and to give credit 
accordingly. 
Given. 
J. L. C., JR. 
page 38 ~ INSTRUCTION 0-3. 
The Court instructs the jury that you can and should draw 
reasonable inferences from the facts proven. A verdict of 
guilty may be founded entirely on circumstantial evidence if 
such evidence shows guilt of the defendant beyond a reason-
able doubt. 
Given. 
J. L. C., JR. 
page 39 ~ INSTRUCTION C-4. 
The court instructs the jury that the accused is presumed 
to be innocent and that such presumption goes with him 
through all stages of the trial until the Commonwealth, upon 
which the burden of proof rests, has shown beyond a reason-
able doubt that the defendant is guilty. A doubt engendered 
by sympathy or by a dislike to accept the responsibility of con-
victing the defendant is not a reasonable doubt. The law does 
not require proof amounting to absolute certainty, nor proof 
beyond all possibility of mistake. If, after having carefully 
and impartially heard and weighed all the evidence, you reach 
the conclusion that the defendant is guilty with such degree 
of certainty that you would act upon the faith of it in your 
most important and critical affairs, then the eviden.ce is 
sufficient to warrant a verdict of guilty. 
Given. 
J. L. C., JR. 
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page 40} INSTRUCTION D-2. 
The court instructs the jury that the prisoner is presumed 
to be innocent until he is proven to be guilty, beyond every 
reasonable doubt, by the Commonwealth, and that the burde11i 
of proving the guilt of the accused rests upon the Common-
wealth; and that to warrant a conviction of any offense: every 
fact necessary to estalish his guilt, must be proven beyond 
every reasonable doubt by the Commonwealth, and especially 
is this true where, as in this case, a conviction is sought upon 
circumstantial evidence alone, which is always to be acted 
upon with the utmost caution. 
Given. 
J. L. C., JR. 
page 41 ~ INSTRUCTION D-3. 
The court further instructs the jury that if, after consider-
ing the evidence introduced by the prosecution, and all evi-
dence introduced by the defense, they entertain any reasonable 
doubt as to whether the defendant has been indentified as the 
person who committed the offe11:se with which the defendant is 
charged, then the jury are instructed that they should find the 
defendant not guilty. 
Given. 
J. L. C., JR. 
page 42} INSTRUCTION D-4. 
The court instructs the jury that in the application of cir-
cumstantial evidence to the determination of the case, the 
utmost caution and vigilance should be used. Such evidence is 
always insufficient where, assuming all to be true which the 
evidence tends to prove, some other reasonable hypothesis may 
still be true, for it is the actual exclusion of every other rea-
sonable hypothesis which invests mere circumstances with the 
force of truth. Where the evidence leaves it indifferent which 
of several hypothesis is true, or establishes only some finite 
probability in favor of one hypothesis, such evidence can not 
amount to proof, however great the probability may be. 
And the court further instructs the jury that all the evidence 
in this case which tends to establish that the accused is guilty 
of the crime with which he is charged, is circumstantial and 
not positive evidence. 
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The ref ore, although the jury may believe from the evidence 
in this case, that there is a strong probability that the accused 
is guilty of the offense charged in the warrant, still, if upon 
the whole evidence, there is any other reasonable hypothesis 
consistent with his innocence, they can not find the accused 
guilty, and this is true, although it may appear from the evi-
dence that the probabilities of his guilt are greater than the 
probabilities of his innocence. 
Given. 
J. L. 0., JR. 
page 43 }- INSTRUCTION D-1. 
The Court instructs the jury that under the warrant charg-
ing the defendant with the sale of alcoholic beverages the 
Commonwealth must prove beyond a reasonable doubt, every 
element of the sale of which the defendant is accused, includ-
ing the parties to the sale, the consideration and the changing 
hands of the article sold. If the jury should have a reason-
able doubt as to the proof of any of the elemeI1:ts of the sale, 
they should return a verdict of not guilty. 
Refused. 
J. L. C., JR. 
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We the jury, find the defendant guilty as charged, and set 
his punishment at 30 days in jail and a fine of $200.00. 
C. E. PROFFITT 
Foreman. 
(on back) 
Jack Kibler 
A. B. Thomas 
Clinton W. Hawkins 
Gordon Bright 
C. E. Profitt 
page 45 }-
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Circuit Court of the County of Wise on Tuesday the 24th 
day of January in the year of our Lord nineteen hundred and 
fifty six. 
CR. APPEAL NO. 4206 
Selling Wine 
This day came the Commonwealth by its attorney, and the 
de!endant, Pat Boatright, personally appeared into court and 
bemg represented by counsel, thereupon came the following 
jury, to-wit: Jack Kibler, A. B. Thomas, Clinton V-l. Hawkins, 
Gordon Bright and C. E. Proffitt, who being free from excep-
tions were sworn by the Clerk to well and truly try and true 
deliverance make between the Commonwealth and the def end-
ant at bar, and a true verdict render according· to the evi-
dence, and after hearing the evidence, the instructions of the 
court and the arguments of counsel were sent to their room 
to consider of their verdict and after some time returned into 
court having found the following verdict, to-wit: ''We the 
jury find the defendant guilty as charged, and set his punish-
ment at 30 days in jail and a fine of $200.00, C. E. Proffitt, 
Foreman.'' 
And it being demanded of him if anything for himself he 
had to say or offer in delay why the court should not now 
pronounce sentence upon him according to law, and nothing 
being offered in delay it is the judgment of the court that the 
said defendant, Pat Boatright be confined in the 
page 46 ~ jail of this county, or in lieu thereof, on the State 
Convict Road Force for the period of Thirty ( 30) 
days and that the Commonwealth recover of the said Pat Boat-
right the sum of $200.00 for fine and its costs in this behalf 
expended. If def a ult be made in the payment of the said fine 
and costs incident to this prosecution and conviction, and the 
same be not paid at or before the expiration of the said jail 
sentence, the said defendant is hereby sentenced to addi-
tional confinement in the jail of this county or in lieu thereof 
on the State Convict Road Force of this State for the time 
and to be treated in the manner and form prescribed by law 
made and provided in such cases. 
Thereupon the defendant moved the court to set aside the 
verdict of the jurv in this case and grant a new trial for 
reasons stated orally at bar, which motion the court doth 
overrule; then the defendant moved the court for a suspension 
of the execution of this sentence to give time to present a pe-
tition to the Court of Appeals of this state praying for ·writ 
of Error and Appeal in this case which motion the court doth 
sustain, and the execution of said sentence is hereby suspended 
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for a period of Sixty (60) days to give time to apply to the 
Court of Appeals for a writ of Error in this case at the expira-
tion of which time the said defendant shall deliver himself to 
the J ailor of this county or if a Writ of error is granted to 
deliver himself to the Sheriff or jailor at such time as a final 
determination of this case by the Court of appeals in case a 
decision is rendered against him. The said defendant is per-
mitted to remain at liberty under his present bond. 
page 4 7 ~ It is considered by the court that the Alcoholic 
Beverages (Whiskey and wine) found in the pos-
session of the said defendant Pat Boatright and seized by the 
officers in this case, as provided by Section 4-53 of the Code 
of Virginia be deemed contraband and shall be forfeited to 
the Commonwealth, which confiscation is agreed to by the 
defendant if the order of conviction is sustained. 
It is further considered by· the Court as provided by Sec-
tion 4-52 of the Code of Virginia of 1950 that the said def end-
ant Pat Boatrig·ht be, and he is hereby Interdicted, after hav-
ing been convicted of illegally selling wine, and it shall be 
unlawful and all persons are prohibited from selling alcoholic 
beverages of any kind to the said Pat Boatright for the period 
of one year from the date hereof; that a copy of this interdic-
tion order be forthwith forwarded to the Alcoholic Beverage 
Control Board, Richmond, Virginia, by the Clerk of this court . 
• • • • • 
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In the Circuit Court for Wise County: 
Commonwealth of Virginia, Plaintiff 
v. 
Pat Boatright, Defendant 
NOTICE. 
To-Kenneth Asbury, Commonwealth's Attorney: 
You are hereby notified that on the 21st day of March 1956, 
at 10 o'clock A. M. or soon thereafter as possible in the office 
of the Honorable Joseph L. Cantwell, in the City of Bristol, 
Virginia, the undersigned will tender to the Honorable ,1 oesph 
L. Cantwell, acting judge of the Circuit Court of Wise County, 
the transcript of facts, testimony and other incidents of· trial, 
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reduced to writing in the above styled cause, and respectfully 
ask the Honorable Judge Joesph L. Cantwell to certify the 
same as a true copy of the evidence presented in the above 
styled cause. 
STANLEY H. BOTTS, 
Counsel for Appellant. 
I accept due and timely service of the above notice. This 
3-19-56. 
KENNETH P. ASBURY 
Commonwealth's Attorney for 
Wise County. 
Filed Mar. 22, 1956. 
W. B. LAY, Clerk. 
page 49 ~ Filed Mar. 22, 1956. 
W. B. LAY, Clerk. 
VirginJa: 
In the Circuit Court for Wise County: 
Commonwealth of Virginia, 
v. 
Plaintiff 
Pat Boatright, Defendant 
NOTICE OF APPE·AL AND ASSIG~MENT OF ERROR. 
To-,Vill Bond Lay, Clerk of the Circuit Court of Wise 
County: 
Notice is given that Pat Boatright appeals in this case and 
will apply for a writ of error and supersedeas. 
ASSIGNMENTS OF ERROR. 
The following are the errors assig'lled: 
The Circuit Court erred: 
(1). In overruling the defense objection to the admission of 
testimony of Henry Lane as to the meaning and significance of 
certain symbols or coded numbers appearing on receipts is-
sued by the ABC Store of Big Stone Gap, Virginia and at-
tached to bottles of wine, as being hearsay and not best evi-
dence. 
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(2). In overruling defense objection to the admission of 
testimony of Barron Lane as to the meaning and signj.:ficance 
of certain symbols or coded numbers appearing· on receipts 
issued by the ABC Store of Big Stone Gap, Virginia and at-
tached to bottles of wine, as being hearsay and not best evi-
dence. 
( 3). In allowing certain bottles of whiskey, gin and differ-
ent makes of wine and drinking glasses to be introduced as 
exhibits, to the testimony of Barron Lane. 
page 50 ~ The Court, in the presence of the jury, appearing 
persuasive in insisting that the Commonwealth's 
Attorney introduce said evidence. 
( 4). In allowing Mr. Barron Lane to go through the whis-
key, gin and wine, not being the brand that was taken from 
Otis Barker, and calling out the names, numbers, dates and 
other information from the bottles. 
( 5). In not striking out the evidence introduced for the 
Commonwealth, at the end of the Commonwealth's evidence. 
(6). In not striking out the evidence for the Commonwealth, 
at the end of all the evidence. 
(7). In not setting aside the verdict as contrary to the law 
and the evidence, without evidence to support it and plainly 
wrong, and not entering final judgment for defendant or grant-
ing a new trial, and in entering· judgment for Plaintiff. 
(8). In refusing instruction D-1. 
March 22, 1956. 
Service accepted. 
PAT BOATRIGHT 
By STANLEY H. BOTTS 
Big Stone Gap, Virginia 
Counsel for Defendant. 
KENNETH P. ASBURY 
Commonwealth's Attorney for Wise County . 
• • • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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